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AUTHORITY: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 2797); 22
U.S.C. 2794; E.O. 11958, 42 FR 4311; E.O. 13284,
68 FR 4075; 3 CFR, 1977 Comp. p. 79; 22 U.S.C.
2651a; Pub. L. 105-261, 112 Stat. 1920.

EFFECTIVE DATE NOTE: At 77 FR 16596, Mar.
21, 2012, the authority citation for part 120

was revised, effective upon the entry into
force of the Treaty Between the Government
of the United States of America and the Gov-
ernment of the United Kingdom of Great
Britain and Northern Ireland Concerning De-
fense Trade Cooperation (Treaty Doc. 110-7).
For the convenience of the user, the revised
text is set forth as follows:

AUTHORITY: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 2797); 22
U.S.C. 2794; E.O. 11958, 42 FR 4311; E.O. 13284,
68 FR 4075; 3 CFR, 1977 Comp. p. 79; 22 U.S.C.
2651a; Pub. L. 105-261, 112 Stat. 1920; Pub. L.
111-266.

SOURCE: 58 FR 39283, July 22, 1993, unless
otherwise noted.

§120.1 General authorities and eligi-
bility.

(a) Section 38 of the Arms Export
Control Act (22 U.S.C. 2778) authorizes
the President to control the export and
import of defense articles and defense
services. The statutory authority of
the President to promulgate regula-
tions with respect to exports of defense
articles and defense services was dele-
gated to the Secretary of State by Ex-
ecutive Order 11958, as amended. This
subchapter implements that authority.
By virtue of delegations of authority
by the Secretary of State, these regula-
tions are primarily administered by
the Deputy Assistant Secretary for De-
fense Trade Controls and Managing Di-
rector of Defense Trade Controls, Bu-
reau of Political-Military Affairs.

(b)(1) Authorized officials. All authori-
ties conferred upon the Deputy Assist-
ant Secretary for Defense Trade Con-
trols or the Managing Director of De-
fense Trade Controls by this sub-
chapter may be exercised at any time
by the Under Secretary of State for
Arms Control and International Secu-
rity or the Assistant Secretary of
State for Political-Military Affairs un-
less the Legal Adviser or the Assistant
Legal Adviser for Political-Military Af-
fairs of the Department of State deter-
mines that any specific exercise of this
authority under this paragraph may be
inappropriate.
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§120.1, Nt.

(2) In the Bureau of Political-Mili-
tary Affairs, there is a Deputy Assist-
ant Secretary for Defense Trade Con-
trols (DAS—Defense Trade Controls)
and a Managing Director of Defense
Trade Controls (MD—Defense Trade
Controls). The DAS—Defense Trade
Controls and the MD—Defense Trade
Controls are responsible for exercising
the authorities conferred under this
subchapter. The DAS—Defense Trade
Controls is responsible for oversight of
the defense trade controls function.
The MD—Defense Trade Controls is re-
sponsible for the Directorate of Defense
Trade Controls, which oversees the
subordinate offices described in para-
graphs (b)(2)(1) through (b)(2)(iv) of this
section.

(i) The Office of Defense Trade Con-
trols Management and the Director, Of-
fice of Defense Trade Controls Manage-
ment, which have responsibilities re-
lated to management of defense trade
controls operations, to include the ex-
ercise of general authorities in this
part 120, and the design, development,
and refinement of processes, activities,
and functional tools for the export li-
censing regime and to effect export
compliance/enforcement activities;

(ii) The Office of Defense Trade Con-
trols Licensing and the Director, Office
of Defense Trade Controls Licensing,
which have responsibilities related to
licensing or other authorization of de-
fense trade, including references under
parts 120, 123, 124, 125, 126, 129 and 130 of
this subchapter;

(iii) The Office of Defense Trade Con-
trols Compliance and the Director, Of-
fice of Defense Trade Controls Compli-
ance, which have responsibilities re-
lated to violations of law or regulation
and compliance therewith, including
references contained in parts 122, 126,
127, 128 and 130 of this subchapter, and
that portion under part 129 of this sub-
chapter pertaining to registration;

(iv) The Office of Defense Trade Con-
trols Policy and the Director, Office of
Defense Trade Controls Policy, which
have responsibilities related to the
general policies of defense trade, in-
cluding references under this part 120
and part 126 of this subchapter, and the
commodity jurisdiction procedure
under this subchapter, including under
this part 120.

22 CFR Ch. | (4-1-12 Edition)

(c) Eligibility. Only U.S. persons (as
defined in §120.15) and foreign govern-
mental entities in the United States
may be granted licenses or other ap-
provals (other than retransfer approv-
als sought pursuant to this sub-
chapter). Foreign persons (as defined in
§120.16) other than governments are
not eligible. U.S. persons who have
been convicted of violating the crimi-
nal statutes enumerated in §120.27, who
have been debarred pursuant to part
127 or 128 of this subchapter, who are
the subject of an indictment involving
the criminal statutes enumerated in
§120.27, who are ineligible to contract
with, or to receive a license or other
form of authorization to import de-
fense articles or defense services from
any agency of the U.S. Government,
who are ineligible to receive export li-
censes (or other forms of authorization
to export) from any agency of the U.S.
Government, who are subject to De-
partment of State Suspension/Revoca-
tion under §126.7(a)(1) through (a)(7) of
this subchapter, or who are ineligible
under §127.7(c) of this subchapter are
generally ineligible. Applications for
licenses or other approvals will be con-
sidered only if the applicant has reg-
istered with the Directorate of Defense
Trade Controls pursuant to part 122 of
this subchapter. All applications and
requests for approval must be signed by
a U.S. person who has been empowered
by the registrant to sign such docu-
ments.

(d) The exemptions provided in this
subchapter do not apply to trans-
actions in which the exporter or any
party to the export (as defined in
§126.7(e) of this subchapter) is gen-
erally ineligible as set forth above in
paragraph (c) of this section, unless an
exception has been granted pursuant to
§126.7(c) of this subchapter.

[68 FR 39283, July 22, 1993, as amended at 68
FR 7417, Feb. 14, 2003; 68 FR 51171, Aug. 26,
2003; 68 FR 57352, Oct. 3, 2003; 70 FR 34653,
June 15, 2005; 71 FR 20536, Apr. 21, 2006]

EFFECTIVE DATE NOTE: At 77 FR 16597, Mar.
21, 2012, §120.1 was amended by revising para-
graphs (a), (c), and (d), effective upon the
entry into force of the Treaty Between the
Government of the United States of America
and the Government of the United Kingdom
of Great Britain and Northern Ireland Con-
cerning Defense Trade Cooperation (Treaty
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Doc. 110-7). For the convenience of the user,
the revised text is set forth as follows:

§120.1 General authorities and eligibility.

(a) Section 38 of the Arms Export Control
Act (22 U.S.C. 2778), as amended, authorizes
the President to control the export and im-
port of defense articles and defense services.
The statutory authority of the President to
promulgate regulations with respect to ex-
ports of defense articles and defense services
was delegated to the Secretary of State by
Executive Order 11958, as amended. This sub-
chapter implements that authority. Portions
of this subchapter also implement the De-
fense Trade Cooperation Treaty between the
United States and the United Kingdom.
(Note, however, that the Treaty is not the
source of authority for the prohibitions in
part 127, but instead is the source of one lim-
itation on the scope of such prohibitions.) By
virtue of delegations of authority by the Sec-
retary of State, these regulations are pri-
marily administered by the Deputy Assist-
ant Secretary of State for Defense Trade and
Regional Security and the Managing Direc-
tor of Defense Trade Controls, Bureau of Po-
litical-Military Affairs.

* * * * *

(c) Receipt of Licenses and Eligibility. (1) A
U.S. person may receive a license or other
approval pursuant to this subchapter. A for-
eign person may not receive such a license or
other approval, except as follows:

(i) A foreign governmental entity in the
United States may receive an export license
or other export approval;

(ii) A foreign person may receive a reex-
port or retransfer approval; and

(iii) A foreign person may receive a prior
approval for brokering activities.

Requests for a license or other approval,
other than by a person referred to in para-
graphs (¢)(1)(i) and (c)(1)(ii) of this section,
will be considered only if the applicant has
registered with the Directorate of Defense
Trade Controls pursuant to part 122 or 129 of
this subchapter, as appropriate.

(2) Persons who have been convicted of vio-
lating the criminal statutes enumerated in
§120.27 of this subchapter, who have been
debarred pursuant to part 127 or 128 of this
subchapter, who are subject to indictment or
are otherwise charged (e.g., by information)
for violating the criminal statutes enumer-
ated in §120.27 of this subchapter, who are in-
eligible to contract with, or to receive a li-
cense or other form of authorization to im-
port defense articles or defense services from
any agency of the U.S. Government, who are
ineligible to receive an export license or
other approval from any other agency of the
U.S. Government, or who are subject to a De-
partment of State policy of denial, suspen-
sion or revocation under §126.7(a) of this sub-

§120.3

chapter, or to interim suspension under
§127.8 of this subchapter, are generally ineli-
gible to be involved in activities regulated
under this subchapter.

(d) The exemptions provided in this sub-
chapter do not apply to transactions in
which the exporter, any party to the export
(as defined in §126.7(e) of this subchapter),
any source or manufacturer, broker or other
participant in the brokering activities, is
generally ineligible in paragraph (c) of this
section, unless prior written authorization
has been granted by the Directorate of De-
fense Trade Controls.

* * * * *

§120.2 Designation of defense articles
and defense services.

The Arms Export Control Act (22
U.S.C. 2778(a) and 2794(7)) provides that
the President shall designate the arti-
cles and services deemed to be defense
articles and defense services for pur-
poses of this subchapter. The items so
designated constitute the TUnited
States Munitions List and are specified
in part 121 of this subchapter. Such
designations are made by the Depart-
ment of State with the concurrence of
the Department of Defense. For a de-
termination on whether a particular
item is included on the U.S. Munitions
List see §120.4(a).

§120.3 Policy on designating and de-
!;ermining defense articles and serv-
ices.

An article or service may be des-
ignated or determined in the future to
be a defense article (see §120.6) or de-
fense service (see §120.9) if it:

(a) Is specifically designed, devel-
oped, configured, adapted, or modified
for a military application, and

(i) Does not have predominant civil
applications, and

(ii) Does not have performance equiv-
alent (defined by form, fit and func-
tion) to those of an article or service
used for civil applications; or

(b) Is specifically designed, devel-
oped, configured, adapted, or modified
for a military application, and has sig-
nificant military or intelligence appli-
cability such that control under this
subchapter is necessary.

The intended use of the article or
service after its export (i.e., for a mili-
tary or civilian purpose) is not relevant
in determining whether the article or
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